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19:34B-1.1 Purpose and applicability of rules 

(a) These rules are proposed by the New Jersey Schools Development Authority (the 
"Development Authority," "Authority" or "SDA") to implement Section 13.e of the 
Educational Facilities Construction and Financing Act, P.L. 2000, c. 72, as amended by 
section 24 of P.L. 2007, c. 137 (collectively, the "Act"). Section 13.e of the Act provides that 
the Development Authority shall promulgate rules by which the Authority shall determine the 
capacity of SDA school districts to manage a school facilities project or projects identified by 
the Authority. These rules outline the process and criteria for making such capacity 
determinations, providing for a two-step decision-making process: the first step for the 
purpose of evaluating a school district's abilities to manage the administrative, financial and 
other areas of responsibility relevant to capital facilities; and the second, for the purpose of 
assessing the capacity of the school district to manage the delegable portion of a particular 
school facilities project. 

(b) When the Authority determines that a school district has the capacity to manage the 
delegable portions of a particular school facilities project, these rules provide for the 
Authority, the Commissioner and the school district to enter into a grant agreement to 



 
effectuate the delegation. Upon the execution of the grant agreement by the Authority, the 
rules provide that the Authority shall take the necessary steps to enter into an agreement with 
the school district for the assignment and assumption of any contracts (or portions thereof) 
that have been previously procured by the Authority to the extent that such assignment is 
necessary for the school district to manage the delegated portions of the school facilities 
project. 

(c) If a school district is determined by the Authority not to have the capacity to manage a 
project or projects, these rules further provide that the Authority shall provide the school 
district with a proposed training program and technical assistance in an effort to improve the 
school district's management capacity so as to increase the likelihood that the school district 
will achieve the capacity to manage the delegable portions of school facilities projects. 

(d) These rules shall apply to SDA school districts that have been deemed by the 
Commissioner to be eligible to be considered by the Authority to manage a school facilities 
project or projects, in accordance with section 13.e of the Act. 
 
19:34B-1.2 Definitions 
 

(a) The following words and terms, when used in this chapter, shall have the following 
meanings unless the context clearly indicates otherwise. Words in the singular shall include 
the plural and words in the plural shall include the singular where the context so requires. 
"Act" means the Educational Facilities Construction and Financing Act, P.L. 2000, c. 72 
(N.J.S.A. 18A:7G-1 et seq.), as amended, and P.L. 2007, c. 137. 
"Amendment" means a written modification to a contract executed between a consultant and 
either the Authority or the SDA school district. 
"Approved costs" means costs of the school facilities project as indicated in the final eligible cost 
determination made by the Department in the final project report, inclusive of the cost of 
construction as informed by the receipt of bids for the construction contract, as well as any other 
costs that are reflected in the project charter and approved by the Authority in the grant 
agreement. 
"Authorization-to-proceed" means a written notice to the school district from the Authority 
directing the school district to commence performance of its responsibilities pursuant to the grant 
agreement, or permitting the district to proceed with a particular action, if written authorization 
from the SDA is required before commencement of such action. 
"Authorized officer" means with respect to the school district, any person or persons authorized 
pursuant to a resolution of the governing body of the school district to perform any act or execute 
any document relating to the grant and the grant agreement including the school business 
administrator; and with respect to the Development Authority, any person or persons authorized 
to perform any act or execute any document relating to the grant and the grant agreement. 
"Board" means the members of the Authority as outlined in N.J.S.A. 52:18A-237. 



 
"Capital plan" means the Authority's Board-approved distribution of statutorily-allocated funding 
among specific, identified, current and future school facilities projects, and adequate reserves to 
address unforeseen conditions and emergent conditions. The school facilities projects included in 
the capital plan are selected and sequenced based on an assessment of the educational priority 
needs and long-term capital project requirements of SDA districts, and other compelling state 
interests, in an effort to address such needs and requirements in a timely and cost-effective 
fashion within the limitations of the Authority's finite funding allocation. 
"Change(s) in the work" means a change in the work or the construction contract, including, but 
not limited to, an increase or decrease in the scope of work, or an acceleration of time for the 
performance of the work, or a change in the sequence in which the work is to be performed. 
"Checklist" means a form to be provided by the Authority and to be completed by the school 
district at a milestone or milestones during the district's management of the delegated portions of 
a school facilities project to be submitted to the Authority for review and approval prior to 
receiving an authorization-to-proceed and/or certain disbursements of the grant. 
"Commencement date" means the date on which the grant agreement has been fully executed by 
all the parties thereto and the school district has delivered, to the satisfaction of the Authority, the 
documentation required by the grant agreement. 
"Completion date" means the date specified in the construction contract for completion of the 
school facilities project which may be changed by the Authority, upon the written request of the 
school district to the Authority and upon the Authority's written approval in its sole discretion. 
"Construction contract" means the agreement between the contractor and either the Authority or 
the SDA school district, together with the general conditions, supplementary conditions, plans, 
specifications, scope of work, the request for qualifications and/or the request for proposals, 
instructions to bidders and addenda, change orders, other amendments and all exhibits, 
appendices and documents attached to or referenced in any of the foregoing materials, which 
governs the construction, including the procurement of goods and services, of all or any portion 
of the school facilities project, and any documents attached thereto and amendments thereof 
contract. There may be one or more construction contracts for the school facilities project. 
"Construction manager" or "CM" means the person or firm engaged by the Authority or the SDA 
school district to provide construction management services, including oversight and reporting 
services in connection with the construction of a school facilities project. 
"Construction phase" means that phase of the school facilities project in which the school 
facilities project is undertaken by a contractor or contractors. 
"Consultant" means a consultant, including a design consultant, engaged for the school facilities 
project providing professional services associated with research, development, design and 
construction administration, alteration, or renovation of real property, as well as incidental 
services that members of these professions and those in their employ may logically or justifiably 
perform. A consultant may provide services including studies, investigations, surveys, 
evaluations, consultations, planning, programming, conceptual designs, plans and specifications, 
cost estimates, construction management, inspections, shop drawing reviews, preparation of 
operating and maintenance manuals, and other related services. There may be one or more 
consultants engaged for the school facilities project. 



 
"Contract" means any contract relating to the school facilities project between a contracted party 
on the one hand, and the SDA school district or the Authority on the other hand. 
"Contract price" means the amount stated in the construction contract, as it may be adjusted in 
accordance with terms of the construction contract, representing the total amount payable by the 
Authority or the SDA school district to the contractor for the performance of the work. 
"Contracted party" means the consultants, contractors, and their subconsultants and 
subcontractors and any other party providing material or services to the Authority or the SDA 
school district in connection with the school facilities project. 
"Contractor" means those persons or firms engaged by the Authority or the SDA school district 
for construction of the school facilities project in accordance with the construction contract. 
"Current working estimate" or "CWE" means the estimated cost to complete the delegated 
portion of the schools facility project, as calculated by the Authority. The Authority shall utilize 
the CWE to determine the grant amount when offering the grant agreement to the district. The 
CWE shall be updated, as needed, and upon receipt of bids for the delegated portion of the 
school facilities project. 
"DCA" means the New Jersey Department of Community Affairs. 
"Delegable portions of a school facilities project" means the portions of a school facilities project 
that are eligible for delegation to an SDA school district, which are limited to some or all of the 
following: 

1. Construction administration; 
2. Construction; and/or 
3. Demolition services. 

"Demolition services" means the removal of asbestos and hazardous building materials, such as 
lighting fixtures, and thermostats containing mercury, air conditioning units containing 
chlorofluorocarbons (CFCs) and light ballasts containing PCBs, followed by the razing of 
existing structures and removal of building foundations not beneficial to the construction of the 
proposed school facilities project, disposal of demolition debris and the backfill of the demolition 
area with fill suitable for unrestricted residential use, and the removal of underground storage 
tanks and associated remediation of any soil impacted by a discharge from the tank. 
"Department" means the New Jersey Department of Education. 
"Department rules" means rules issued by the Commissioner and/or the State Board of Education 
that govern the financing, construction and maintenance of the school facilities project, as may 
be in effect as of the date of the grant agreement and thereafter. 
"Development Authority," "Authority" or "SDA" means the New Jersey Schools Development 
Authority, an entity which undertakes and funds school facilities projects under the Act and 
which is the entity formed pursuant to P.L. 2007, c. 137, as successor to the New Jersey Schools 
Construction Corporation. 
"Disbursement" means a release of a portion of the grant to the SDA school district to pay for 
approved costs. 



 
"District assessment committee" means a committee comprised of Authority staff, including, but 
not limited to, personnel with expertise in the areas of strategic planning, facilities project 
planning, budgeting, real estate services and procurement activities, with responsibility for 
evaluating and assessing an SDA school district's ability to manage school facilities projects. 
"Event of default" means any event specified in N.J.A.C. 19:34B-1.4. 
"Excess costs" means the additional costs of the school facilities project, if any, which shall be 
borne by the SDA school district. 
"Final completion" means that point in time on the school facilities project when the project is 
100 percent complete and: 

1. All requirements of the construction contract have been completed; 
2. All items on the punch list have been performed; and 
3. A certificate of occupancy, or a certificate of acceptance, as applicable, has been 
issued by DCA. 

"Final eligible costs" means the calculation of costs as determined pursuant to N.J.S.A. 18A:7G-
5.h(2) and 
N.J.A.C. 6A:26-3.5, and for purposes of the grant agreement, shall be set forth in the final 
project report. 
"Final grant amount" means the final amount of the grant as determined by the Authority, in 
accordance with N.J.A.C. 19:34B-5.1. 
"Final project report" means the report prepared by the Department pursuant to N.J.A.C. 6A:26-
3.5(i) which contains all of the information included in the preliminary project report and, in 
addition, includes: the final eligible costs, the excess costs, if any, the State share and the local 
share. 
"Grant" means the funds to be provided to the SDA school district by the Authority to pay for the 
approved costs subject to the terms and conditions of the grant agreement. 
"Grant agreement" means the agreement (and all attachments thereto) by and among the 
Authority, the Commissioner of Education and an SDA school district setting forth the 
contractual terms and conditions under which the Authority funds the State share in connection 
with the portion of a school facilities project delegated by the Authority to an SDA school 
district pursuant to this chapter. 
"Key district personnel" means those individuals identified by the SDA school district with 
overall district management responsibility for functions including, but not limited to, 
administrative, financial and facilities oversight, who shall serve as the principal contacts for the 
Authority's district assessment committee. 
"Key project management personnel" means those individuals identified by the SDA school 
district, including school district staff and professional consultants, with management 
responsibility for administration of maintenance and school facilities, who shall serve as the 
principal contacts for the Authority's project assessment committee. 



 
"Licensed site remediation professional" means an individual who is licensed pursuant to section 
7 of P.L. 2009, c. 60 (N.J.S.A. 58:10C-7), by the Site Remediation Professional Licensing Board 
established pursuant to section 3 of P.L. 2009, c. 60 (N.J.S.A. 58:10C-3), or by the Department 
of Environmental Protection pursuant to section 12 of P.L. 2009, c. 60 (N.J.S.A. 58:10C-12). 
  
 
"Local share" means the total costs of the school facilities project less the State share as 
determined pursuant to section 5 of the Act. 
"Long range facility plan" or "LRFP" means the plan required to be submitted to the 
Commissioner by a district pursuant to N.J.S.A. 18A:7G-4 and N.J.A.C. 6A:26-2. 
"Lot and block designation" means the identification of the boundaries and location of a parcel of 
land by reference to the parcel's unique lot and block numbers as that parcel is represented on the 
currently applicable municipal tax assessment map. 
"NJEDA" means the New Jersey Economic Development Authority established pursuant to P.L. 
1974, c. 80 (N.J.S.A. 34:1B-1 et seq.). 
"Other capital projects" means all projects or portions thereof that are not eligible for State 
support under the Act, as defined in N.J.A.C. 6A:26. 
"Project assessment committee" means the committee, comprised of staff of the Authority, with 
expertise in the area of project management and project controls, including budgeting and 
scheduling and grants administration, which evaluates the ability of a school district to manage 
the delegable portions of a particular school facilities project. 
"Project charter" means the document that sets forth the scope, budget and schedule of a school 
facilities project, which is approved by the Board of the Authority and updated from time to time 
during the course of the school facilities project with Board approval. 
"PSCL" means the Public School Contracts Law, N.J.S.A. 18A:18A-1 et seq., together with all 
applicable rules and guidance issued by DCA and the Department in connection with N.J.S.A. 
18A:18A-1. 
"Punch list" means the contract document used to organize the completion of a school facilities 
project. The punch list is created by the design consultant for a project and includes a list of the 
incomplete or defective work to be performed or remedied by the contractor in order to complete 
the school facilities project. 
"Remedial Action Work Plan" or "RAWP" means the written documentation prepared and 
certified by licensed site remediation professionals to satisfy New Jersey Technical 
Requirements for Site Remediation (N.J.A.C. 7:26E-6.2). The RAWP will include, among other 
things, a summary of findings and recommendations generated by any Remedial Investigation 
Report, an identification of areas of concern, and a detailed description of the remedial action to 
be conducted and the remedial technology to be employed on the project site. 
"Required maintenance" means the specific maintenance activities required for system warranty 
purposes which are approved for repairs and replacements for the purpose of keeping a school 
facility open and safe for use or in its original condition, including repairs and replacements to a 



 
school facility's heating, lighting, ventilation, security and other fixtures to keep the facility or 
fixtures in effective working condition, as more particularly set forth in N.J.A.C. 6A:26-1.2. 
"Routine maintenance" means contracted custodial or janitorial services, expenditures for the 
cleaning of a school facility or its fixtures, the care and upkeep of grounds or parking lots, and 
the cleaning of, or repairs and replacements to, movable furnishings or equipment, as set forth in 
N.J.A.C. 6A:26-1.2. 
"School district" or "SDA school district" means a school district that received education 
opportunity aid or preschool expansion aid in the 2007-2008 school year, as defined at P.L. 
2007, c. 260 § 39. 
"School facilities project" means the planning, acquisition, demolition, construction, 
improvement, alteration, modernization, renovation, reconstruction, or capital maintenance of all 
or any part of a school facility or of any other personal property necessary for, or ancillary to, 
any school facility, and shall include fixtures, furnishings, and equipment, and shall include, but 
is not limited to, site acquisition, site development, the services of design professionals, such as 
engineers and architects, construction management, legal services, financing costs and 
administrative costs and expenses incurred in connection with the project. 
"School facility" means and includes any structure, building or facility used wholly or in part for 
educational purposes by a school district and facilities that physically support such structures, 
buildings and facilities such as district wastewater treatment facilities, power generating 
facilities, steam generating facilities, but shall exclude other facilities. 
"Section 13D Maintenance Agreement" means the Educational Facilities Construction and 
Financing Act Section 13D Maintenance Agreement between the school district and the 
Authority which provides for the maintenance of school facilities projects by the district 
commencing upon substantial completion of a project. 
"State Comptroller" means the Office of State Comptroller, created pursuant to P.L. 2007, c. 52, 
in, but not of, the State Department of Treasury, which is responsible for financial auditing; 
performance and management reviews; and contract procurement reviews, of the Executive 
Branch of State government, independent State authorities, public institutions of higher 
education, units of local government and boards of education. 
"State share" means the State's proportionate share of the final eligible costs of a school facilities 
project as determined pursuant to section 5 of the Act (N.J.S.A. 18A:7G-5). For the SDA 
districts, the "State share" equals 100 percent of the final eligible costs of a school facilities 
project. 
"Substantial completion" means that point in time on the school facilities project when all of the 
following have occurred: 

1. All essential requirements of the construction contract have been performed so that 
the purpose of the construction contract is accomplished; 

2. A Temporary Certificate of Occupancy has been issued by the DCA; 
3. The punch list has been created; 
4. There are no material omissions or technical defects or deficiencies, as identified by 

the Authority; and 



 
5. The school facilities project is 100 percent ready for occupancy in accordance with its 

intended use. 
"Tax lot" means a particular parcel of land, the location and boundaries of which are identified 
by reference to the parcel's unique lot and block numbers as that parcel is represented on the 
currently applicable municipal tax assessment map. 
"Termination" means the cancellation of the grant agreement by the Authority as a result of: 

1. An event of default or other noncompliance; 
2. The failure by the school district to obtain the local share (if applicable) within one 

year of the Department determination of final eligible costs; 
3. Mutual consent of the parties; or 
4. Upon the Authority's determination that termination is in the best interests of the 

school facilities project. 
"Total costs" means the actual total amount spent on the school facilities project. 
"Work" means all work performed by the contractor and its subcontractors and suppliers, 
including providing all material, equipment, tools and labor, necessary to complete the 
construction of the school facilities project, as described in and reasonably inferred from the 
construction contract. 

(b) Words and terms implementing the Act but not defined in this section shall have the 
meanings defined in N.J.A.C. 19:34 and 19:34A. 
 
19:34B-1.3 Administration and performance of grant agreements 
The school district is responsible for the administration and success of the delegated portion 
of the school facilities project. The provision of a grant by the Authority shall not in any way 
be deemed to imply that the Authority shall have any responsibility for the administration or 
success of that portion of the school facilities project that has been delegated. Although 
school districts are encouraged to seek the advice and opinion of the Authority on problems 
that may arise regarding the delegated portion of the school facilities project, the giving of 
such advice by the Authority shall not shift the responsibility for final decisions from the 
school district to the Authority, nor render the Authority responsible for such advice. Moneys 
awarded pursuant to this chapter shall be used in conformance with the Act, this chapter and 
the provisions of the grant agreement to achieve the grant objectives and to insure that the 
purposes set forth in the Act are fully executed. 
 
19:34B-1.4 Noncompliance and default 

(a) Any of the following events shall constitute an event of default under the grant 
agreement and noncompliance with this chapter: 

 
1. Failure by the school district to observe and perform any duty, covenant, condition or 

agreement on its part to be observed or performed under the grant agreement, which 



 
failure shall continue for a period of 30 days after receipt of written notice specifying 
such failure and requesting that it be remedied is given to the district by the 
Authority, unless the Authority shall agree in writing to any extension of such time 
prior to its expiration, provided, however, that if the failure stated in such notice is 
correctable but cannot be corrected within the applicable period, the Authority may 
not unreasonably withhold its consent to an extension of such time up to 120 days 
from delivery of the written notice referred to above or if corrective action is 
instituted by the district within the applicable period and diligently pursued until the 
event of default is corrected; 

2. Any representation made by or on behalf of the school district contained in the 
agreement, or in any instruction furnished in compliance with or with reference to the 
grant agreement or the grant, is false or misleading in any material respect; 

3. A determination made by the Authority that: 
i. The grant was obtained by fraud; or 
ii. Gross abuse or corrupt practices have occurred in the administration and/or 

management of the delegated portions of the school facilities project by the 
district; 

4. A failure to commence construction of the school facilities project within 18 months 
after the commencement date, subject to unavoidable delays (for exmaple, delays due 
to wars, floods, hurricanes, tornadoes, acts of terrorism, earthquakes, and other acts of 
God); 

5. A failure to reach final completion of the school facilities project on or before the 
completion date, subject to unavoidable delays (for example, delays due to wars, 
floods, hurricanes, tornadoes, acts of terrorism, earthquakes, and other acts of God); 

6. The district's use of grant moneys for costs that are not approved costs; 
7. The suspension or cessation of work on the delegated portion of the school facilities 

project without good cause as agreed to by the Authority. The term "good cause" 
shall include, but not be limited to, circumstances beyond the control of the district or 
any of the contracted parties such as wars, floods, hurricanes, tornadoes, acts of 
terrorism, earthquakes, and other acts of God; 

8. The district's award or issuance of a contract, or payment of an invoice for work 
performed by a contractor, subcontractor, consultant or subconsultant who has not 
been prequalified by the Authority, if such prequalification would be required for the 
performance of similar work on an Authority-managed school facilities project; 

 9. The disbursement of grant moneys by the district to a firm which is debarred, 
suspended or disqualified from State or Authority contracting or to a firm which has 
not been prequalified; 

10. The district's failure to permit the Authority, DCA, the Department or the State 
Comptroller immediate entry to or inspection of, the school facilities project, the 
project site, or project files or related files located at the site or at district offices, or at 
another location within the control of the district; or 



 
11. The district's utilization of grant funds to pay for additional work, increased scope or 

changes to the work without appropriate approval or authorization by the Authority, 
and/or the Department. 

(b) In addition to (a) above, other non-compliance events may include any failure on the 
part of the school district to comply with any provision of the Act, this chapter, or any law, 
regulation, or rule applicable to the grant agreement. 
 
19:34B-1.5 Remedies for events of default and noncompliance 

(a) In addition to any other remedies as may be provided by law or by the grant 
agreement, in the event of noncompliance with any provisions of the Act, any condition of the 
grant agreement, or any requirement of this chapter, or upon the occurrence of an event of 
default, the Authority, after taking the action in (a)1 below, may take any of the actions or 
combinations thereof set forth in (a)2 through 5 below. The notice provided to the school 
district under (a)2 through 5 below shall notify the school district of the Authority's 
determination to exercise its right to take such action, and shall provide the reasons for such 
action, together with the date on which the selected action shall take effect. 

1. Issue a notice of noncompliance in writing to the school district stating the nature of 
the noncompliance or default, and further stating that if corrective action is not taken 
within 30 days, or such longer time period as may be specified in the notice; or if the 
corrective action is inadequate or ineffective to correct the noncompliance issue as 
determined by the Authority, the Authority may take one or more of the actions 
contained in (a)2 through 5 below. A district may request in writing additional time 
for corrective action beyond the period specified in the notice, and the Authority, in 
its discretion, may consent to such extension of time; 

2. Withhold grant disbursements or any portion thereof, upon 15 days written notice to 
the school district providing the reason(s) for the withholding; 

3. Suspend the grant agreement and withhold further payments thereunder and prohibit 
the school district from incurring additional obligations of grant funds pending 
corrective action by the school district upon 30 days written notice to the school 
district; 

4. Terminate the grant agreement and/or rescind the grant monies upon 30 days written 
notice to the Department and the SDA school district. Upon termination of the grant 
agreement, the Authority may demand that an amount equal to the grant received by 
the school district be immediately returned to the Authority and the school district 
shall waive payment by the Authority of the undistributed balance, and upon notice to 
the school district, the amount of the grant disbursed by the Authority shall be 
immediately due and payable by the school district together with any costs to the 
Authority resulting from an event of default by the district; and/or 

5. In addition to any withholding, suspension or termination action, the Authority retains 
the right to pursue any and all other remedies as may be available under State law as 
warranted. 



 
(b) At the option of the Authority, in its sole discretion, the Authority may, without 

prejudice to any other rights or remedies, take an assignment from the district of any of the 
contracts with contracted parties, in order to complete the delegated portion of the school 
facilities project, and the school district shall take whatever actions are necessary in order to 
ensure the proper assignment to the Authority of such contracts. 

(c) In the event of termination of the grant agreement, the Authority shall determine the 
method and direction for proceeding with the project, in the best interests of the project and 
the public interest. 

(d) The school district shall, on demand, pay to the Authority the reasonable fees and 
expenses of attorneys and other reasonable expenses (including without limitation the 
reasonable costs of in-house counsel and legal staff) incurred by the Authority in the 
collection of the repayment of the grant or in the enforcement of performance or observation 
of any other duties, covenants, obligations or agreements, of the district upon an event of 
default or non-compliance with this chapter. 

 
19:34B-1.6 Termination by mutual agreement 
The Authority, the Department or the SDA school district may terminate the grant agreement 
when the parties agree that the continued delegation to the district under the grant agreement 
would not produce beneficial results commensurate with the further expenditure of funds. The 
Authority and the district shall agree upon the conditions for termination including the date on 
which the termination shall take effect. The closeout provisions specified in N.J.A.C. 19:34B-
5.4 shall apply in the event of a termination by mutual agreement. In the event of termination 
of the grant agreement, the Authority shall determine the method and direction for proceeding 
with the project, in the best interests of the project and the public interest. 
 
19:34B-1.7 Termination in the best interest of the school facilities project 

(a) If the Authority determines that it is in the best interests of the school facilities project 
to terminate the grant agreement, the following shall apply: 

1. The Authority shall promptly notify the Department and the school district, in 
writing, of its determination to terminate the grant agreement and the reasons for the 
termination, together with the date on which the termination shall take effect; and 

2. At the option of the Authority, in its sole discretion, the Authority may, without 
prejudice to any other rights or remedies, take an assignment of any of the contracts 
in order to complete the school facilities project, and the school district shall take 
whatever actions are necessary in order to ensure the proper assignment to the 
Authority of such contracts. 

(b) In the event of termination of the grant agreement, the Authority shall determine the 
method and direction for proceeding with the project, in the best interests of the project and 
the public interest. 
 



 
19:34B-1.8 Waiver 
Any school district desiring a waiver or release from the express provisions of any of the rules 
in this chapter may submit a written request to the Authority. Waivers may be granted by the 
Authority, only when the Authority determines that such a waiver would not contravene the 
provisions of the Act and upon a finding that, in granting the waiver, the Authority will be 
promoting the statutory purposes expressed in the Act. 
 

19:34B-2.1 Applicability 
This subchapter establishes the Authority's procedures and criteria for evaluating the project 
management, administrative and financial expertise of an SDA school district to successfully 
manage school facilities projects; and for assessing the ability of such districts to manage the 
delegable portion(s) of a particular school facilities project, pursuant to N.J.S.A. 18A:7G-
13.e. 
 

19:34B-2.2 Request for SDA determination of school district capacity 
(a) A school district that wishes to manage construction and/or demolition services 

associated with a school facilities project or projects contained in its LRFP shall apply, on a 
form provided by the Authority, for the Authority's determination of the school district's 
ability to manage delegable portions of a school facilities project or projects. The Authority 
will not make a determination regarding a school district's capacity until the Authority 
receives from the school district a transmittal from the Department determining that the 
school district is eligible to be considered by the Authority to manage its school facilities 
projects, or portions thereof. 

(b) The application for the determination of district capacity shall be accompanied by a 
resolution adopted by the board of education of the school district requesting the district 
capacity determination. 

(c) The application shall require the school district to provide information about the 
experience and qualifications of its key district personnel, and about the district's experience 
with the management of capital improvement projects, routine and required maintenance 
tasks or projects, and/or school facilities projects. The application shall include, in addition to 
any specific information requested: 

1. Identification of the management personnel of the school district, and provision of an 
organizational chart which sets forth the position(s) within the school district of such 
management personnel; 

2. Identification of key district personnel and the experience and qualifications of same; 
3. A description of the routine and required maintenance at the school and district level, 

and, if applicable, maintenance required in accordance with any Section 13D 
Maintenance Agreement; 



 
4. A description of the experience of the school district over the previous five years, in 

managing the planning, procurement activities, contract management, budgeting and 
scheduling necessary for required maintenance, school facilities projects, any 
previous or ongoing grant projects funded by the Authority, and other capital 
projects; and 

5. Any other criteria deemed relevant by the Authority to an assessment of the school 
district's capacity. 

 
19:34B-2.3 Evaluation of district capacity 

(a) The Authority's district assessment committee shall evaluate the school district's 
application to determine whether the school district possesses the ability to manage school 
facilities projects. 

1. With respect to the committee's evaluation of whether the school district possesses 
the requisite capacity, such determinations shall be based upon the following factors: 

i. The current capacity of the school district to administer fundamental 
district responsibilities relevant to capital facilities, including, but not 
limited to, maintenance, planning, procurement, construction, budgeting, 
accounting, scheduling, and any other similar essential responsibilities; 

ii. The qualifications of key district personnel to administer the fundamental 
district responsibilities as outlined above, as determined by the Authority 
in its sole discretion; 

iii. The school district's performance of routine maintenance and required 
maintenance on school facilities projects in accordance with operations and 
maintenance manuals, warranties and guarantees so as to fully achieve the 
useful life of all components of school facilities projects, including the 
district's demonstrated compliance with the maintenance obligations of any 
Section 13D Maintenance Agreement; 

iv. The school district's performance with respect to the administration or 
management of any Authority- funded grant projects, if applicable; 

v. The Department's rating with respect to the school district's performance 
on the operations management component of the Department's Quality 
Single Accountability Continuum District Performance Review for 
Facilities Operations specific to school facilities; and 

vi. Any other factor deemed relevant by the Authority to an assessment of the 
school district's capacity. 

2. Each member of the district assessment committee shall review the application for 
determination of district capacity based on the applicable evaluation criteria. The 
committee may require a meeting with the school district to obtain additional 
technical and/or organizational information. 



 
3. If the district assessment committee determines that the school district does not have 

the necessary capacity to manage the delegable portions of school facilities projects, 
the application shall be denied, and the school district will be promptly notified in 
writing of the reasons for the denial. The Authority shall thereafter, in conjunction 
with the Commissioner, devise and offer a proposed training program if the reason for 
the denial is of the type that can be remedied with training. Such training program 
shall be designed to provide the district with technical assistance intended to address 
any identified deficiencies and/or increase the district's capacity to manage school 
facilities projects. The proposed training program may include, but is not limited to, 
training in the following areas: 

i. Financial, accounting, and budgeting; 
ii. Planning; 
iii. Procurement and/or prequalification; 
iv. Evaluation of architectural plans; 
v. Construction management; 
vi. Documentation of best practices; and/or 
vii. Governance and compliance. 

4. If the school district is determined by the district assessment committee to possess the 
requisite capacity, the district will be so notified in writing and the Authority will 
transmit a project delegation application to the school district to complete and submit 
to the Authority. 

(b) The Authority shall review applications for school district capacity assessments from 
interested school districts in the order in which completed applications are received by the 
Authority, unless the Authority determines that scheduling concerns or project needs require 
expedited review of a district's application. 

(c) In making the determination that a school district possesses the necessary capacity to 
manage school facilities projects, the SDA may, in its sole discretion, determine that the 
scope of responsibilities delegable to the school district may include the procurement and/or 
management of the following: 

1. Construction management and administration; 
2. Construction; and/or 
3. Demolition services. 

(d) In the event that the Authority determines that a particular school facilities project 
shall be procured and managed as a design-build project, such determination shall preclude 
delegation of the project, with the exception of procurement or management of demolition 
services. 

(e) In the event that the Authority determines that a school district has the necessary 
district capacity to manage school facilities projects, such determination shall remain 
effective for a period of three years from date of notification by the Authority unless the 



 
Authority, in its sole discretion, determines that a reassessment is warranted. The school 
district shall provide written notice to the Authority of any key district personnel changes 
within seven days of their effective date which may result in a determination by the Authority 
that a reassessment is required 
 
19:34B-2.4 Evaluation of district eligibility for project delegation 
 

(a) In the event a school district is determined to have the capacity to manage school 
facilities projects, it may apply to the Authority for the Authority's delegation of the delegable 
portions of a particular school facilities project that is within the Authority's current capital 
plan. 

(b) The following conditions shall be satisfied before the Authority will consider whether 
to delegate portions of a particular school facilities project: 

1. The district, as determined by the Authority, possesses the requisite capacity to 
manage delegable portions of school facilities projects, as determined pursuant to 
N.J.A.C. 19:34B-2.3(c). 

2. The Department has approved the educational specifications for the school facilities 
project. 

3. The SDA school district has submitted an application to the Authority, on a form 
provided by the Authority, for the delegation of portions of a particular school 
facilities project, which shall be accompanied by a resolution adopted by the board of 
education of the school district requesting the delegation. 

(c) The project delegation application shall require the school district to provide 
information about the experience and qualifications of the key project management personnel 
for the proposed project, and about the district's experience with the management of similar 
capital projects or school facilities projects, as well as information regarding the current 
resources and capacity of the district as affected by any current or ongoing school facilities 
projects. The application shall set forth, in addition to the specific information requested: 

1. Any change(s) in key district personnel effective since the Authority's determination 
of district capacity pursuant to N.J.A.C. 19:34B-2.3(a)4; 

2. The school district's key project management personnel and their experience and 
qualifications; 

3. The experience of the school district and its key project management personnel on 
school facilities projects and/or other capital projects similar in scope, size and 
complexity; 

4. The existing school facilities projects currently under management by the school 
district for which a certificate of final completion has not been issued, the personnel 
staffing each such project, and any other information concerning those projects and 
whether the school district can accommodate and effectively manage the project 



 
activities proposed for delegation in addition to the existing projects being managed; 
and 

5. Any other criteria deemed relevant by the Authority to an assessment of the school 
district's capacity to manage the proposed delegation. 

(d) The Authority's project assessment committee shall evaluate a school district's 
application to determine whether the school district possesses the ability to manage the 
delegable portions of a particular school facilities project. 

1. With respect to the committee's evaluation of whether the school district possesses 
the ability to manage the delegable portions of a particular school facilities project, its 
determination shall be based upon the following factors: 

i. The project's size, scope and complexity, including, but not limited to, 
environmental remediation, scheduling, project phasing, construction 
management and any other project-related responsibilities that the 
Authority determines in its sole discretion to be relevant to its capacity 
determination; 

ii. The current ability of the school district to manage the delegable portions 
of the particular school facilities project, considering the district's 
commitment of staff or resources to existing school facilities projects then 
under district management; 

iii. The experience and qualifications of key project management personnel to 
manage the delegable portions of a particular school facilities project; 

iv. The delegation, as determined by the Authority in its sole discretion, is in 
the best interests of the school facilities project; and 

v. Any other factor deemed relevant by the Authority to an assessment of the 
school district's capacity to manage the proposed delegation. 

2. Each member of the project assessment committee shall review and evaluate the 
application submitted pursuant to this section and in accordance with the evaluation 
criteria in (d)1 above. The committee may require a meeting with an applicant SDA 
school district to review additional clarifying technical and/or organizational 
information. 

3. If the project assessment committee determines that an SDA school district lacks the 
capacity to manage the delegable portions of a particular school facilities project, the 
district's application shall be denied, and the Authority will promptly notify the 
school district in writing of the reasons for its denial. The Authority will thereafter, in 
conjunction with the Commissioner, devise and offer the SDA school district a 
proposed training program, if the reason for the denial is of the type that can be 
remedied with training. Such training program shall be designed to provide the 
district with technical assistance intended to address any identified deficiencies and/or 
increase the district's capacity to manage facilities projects of the type for which it 
sought delegation, but was denied. The proposed training program may include, but is 
not limited to, training in the following areas: 



 
i. Financial, accounting, and budgeting; 
ii. Planning; 
iii. Procurement and/or prequalification; 
iv. Evaluation of architectural plans; 
v. Construction management; 
vi. Documentation of best practices; and/or 
vii. Governance and compliance. 

4. If the Authority's project assessment committee determines that a school district has 
the capacity to manage the delegable portions of a particular facilities project, the 
school district shall be notified of such in writing and detail the portions of the school 
facilities project that have been approved for delegation. 

 
19:34B-2.5 Requests for reconsideration and appeal 
 

(a) The Authority's district assessment committee shall evaluate the school district's 
application to determine whether the school district possesses the ability to manage school 
facilities projects. 

1. With respect to the committee's evaluation of whether the school district possesses 
the requisite capacity, such determinations shall be based upon the following factors: 

i. The current capacity of the school district to administer fundamental 
district responsibilities relevant to capital facilities, including, but not 
limited to, maintenance, planning, procurement, construction, budgeting, 
accounting, scheduling, and any other similar essential responsibilities; 

ii. The qualifications of key district personnel to administer the fundamental 
district responsibilities as outlined above, as determined by the Authority 
in its sole discretion; 

iii. The school district's performance of routine maintenance and required 
maintenance on school facilities projects in accordance with operations and 
maintenance manuals, warranties and guarantees so as to fully achieve the 
useful life of all components of school facilities projects, including the 
district's demonstrated compliance with the maintenance obligations of any 
Section 13D Maintenance Agreement; 

iv. The school district's performance with respect to the administration or 
management of any Authority- funded grant projects, if applicable; 

v. The Department's rating with respect to the school district's performance 
on the operations management component of the Department's Quality 
Single Accountability Continuum District Performance Review for 
Facilities Operations specific to school facilities; and 



 
vi. Any other factor deemed relevant by the Authority to an assessment of the 

school district's capacity. 
2. Each member of the district assessment committee shall review the application for 

determination of district capacity based on the applicable evaluation criteria. The 
committee may require a meeting with the school district to obtain additional 
technical and/or organizational information. 

3. If the district assessment committee determines that the school district does not have 
the necessary capacity to manage the delegable portions of school facilities projects, 
the application shall be denied, and the school district will be promptly notified in 
writing of the reasons for the denial. The Authority shall thereafter, in conjunction 
with the Commissioner, devise and offer a proposed training program if the reason for 
the denial is of the type that can be remedied with training. Such training program 
shall be designed to provide the district with technical assistance intended to address 
any identified deficiencies and/or increase the district's capacity to manage school 
facilities projects. The proposed training program may include, but is not limited to, 
training in the following areas: 

i. Financial, accounting, and budgeting; 
ii. Planning; 
iii. Procurement and/or prequalification; 
iv. Evaluation of architectural plans; 
 v. Construction management; 
vi. Documentation of best practices; and/or 
vii. Governance and compliance. 

4. If the school district is determined by the district assessment committee to possess the 
requisite capacity, the district will be so notified in writing and the Authority will 
transmit a project delegation application to the school district to complete and submit 
to the Authority. 

(b) The Authority shall review applications for school district capacity assessments from 
interested school districts in the order in which completed applications are received by the 
Authority, unless the Authority determines that scheduling concerns or project needs require 
expedited review of a district's application. 

(c) In making the determination that a school district possesses the necessary capacity to 
manage school facilities projects, the SDA may, in its sole discretion, determine that the 
scope of responsibilities delegable to the school district may include the procurement and/or 
management of the following: 

1. Construction management and administration; 
2. Construction; and/or 
3. Demolition services. 



 
(d) In the event that the Authority determines that a particular school facilities project 

shall be procured and managed as a design-build project, such determination shall preclude 
delegation of the project, with the exception of procurement or management of demolition 
services. 

(e) In the event that the Authority determines that a school district has the necessary 
district capacity to manage school facilities projects, such determination shall remain 
effective for a period of three years from date of notification by the Authority unless the 
Authority, in its sole discretion, determines that a reassessment is warranted. The school 
district shall provide written notice to the Authority of any key district personnel changes 
within seven days of their effective date which may result in a determination by the Authority 
that a reassessment is required. 
 
19:34B-3.1 Applicability 
 
This subchapter establishes the eligibility requirements and procedures and requirements of 
the Authority governing the execution of grant agreements pursuant to section 13.e of the Act. 
Any school district applying for a grant shall at a minimum conform with the requirements of 
this subchapter, as applicable. 
 
19:34B-3.2 District execution of grant agreement and other conditions for delegation 

(a) After the Authority has determined that a school district has the capacity to manage 
the delegated portions of a school facilities project, the Authority shall offer the grant 
agreement to the school district. The grant amount at the time of the offering of the grant 
agreement shall be based upon the CWE, pursuant to N.J.A.C. 19:34B-5.1. 

(b) The school district shall execute the grant agreement within such period of time and 
pursuant to such terms and conditions as the Authority may determine in its sole discretion 
and return the grant agreement together with all applicable attachments to the Authority for 
execution by the Authority. Such terms and conditions shall include: 

1. Delivery by the school district to the Authority of a certified copy of a resolution of 
the district board authorizing the execution and delivery of the agreement and proof 
of the district board's delegation of authority to the school business administrator or 
other authorized officer for supervision of the delegated portions of the school 
facilities project; 

2. Delivery by the school district to the Authority of confirmation that the district has 
obtained approval of its long-range facilities plan pursuant to N.J.A.C. 6A:26-2.3; and 

3. Delivery by the school district to the Authority of a certificate executed by the school 
business administrator or other authorized officer as to the following: 

i. All adoptions and approvals required to be given by the school district or 
by any other governmental entity with respect to the agreement have been 
obtained; 



 
ii. The school district has full legal right, power and authority to enter into the 

agreement to consummate the transactions contemplated thereby; and 
iii. The grant agreement has been duly authorized, executed and delivered by 

the school district, and constitutes a valid and binding agreement of the 
district enforceable in accordance with its terms. 

(c) The school district shall not assign the grant agreement or its rights to disbursements 
of the grant. The Authority may, at any time and in its sole option, assign the grant agreement 
to another instrumentality of the State. 
 
 
19:34B-3.3 Authority execution of grant agreement for delegated demolition activities 
 

(a) Upon the Authority's written approval of the bid specifications for demolition services 
for the school facilities project, which shall be drafted for procurement as a single overall 
contract (not multi-prime) under paragraph 2 of N.J.S.A. 18A:18A-18(b) of the PSCL, and 
upon the Authority's approval of the CWE for such demolition services, the Authority shall 
give the school district written authorization to seek bid proposals for demolition services in 
accordance with the PSCL. The school district shall include in its bid documents the 
statement that its ability to enter into a contract shall be contingent upon the receipt of an 
executed grant agreement from the Authority, and a statement that an extension of the time 
period for consideration of bids under N.J.S.A. 18A:18A-36 may be required, and shall 
include in the demolition services contract all of the requirements of N.J.A.C. 19:34B-6.3, as 
indicated. Once the bid proposals for the demolition services contract are received, the school 
district shall, within two business days of the receipt of bids, forward the bid proposals to the 
Authority for review. 

(b) Upon the district's receipt of bids for the demolition services portion of the school 
facilities projects, and the subsequent forwarding of such bids to the Authority, the Authority 
shall use the bids received to revise its CWE for the delegated demolition services portion of 
the school facilities project, if warranted, and shall modify the grant amount accordingly if the 
CWE has been modified. The Authority shall prepare a proposed charter for the school 
facilities project if one has not already been approved by the Board of the Authority. 

(c) After the Authority revises the CWE for demolition services based on the bids, 
Authority staff shall submit any proposed or revised charter for the project to the Authority 
Board for approval, if there is no approved charter, or if the existing charter must be modified 
as a result of a CWE revision. Following approval of the project charter by the Board of the 
Authority, the Authority shall execute the grant agreement and issue a written authorization to 
the district to proceed with the engagement of a contractor for the demolition services portion 
of the school facilities project, in accordance with N.J.A.C. 19:34B-6. The Authority shall 
endeavor to complete all reviews and approvals under this section, and to issue to the district 
an authorization to proceed, if approved, within 60 days of the district's receipt of bids. If the 
Authority determines that additional time is needed to secure the necessary reviews and 
approvals, the Authority shall notify the district before expiration of the 60-day period, so that 



 
the district may request that bidders agree to extend the time for consideration of bids for an 
additional period. 
 
19:34B-3.4 Authority execution of grant agreement for delegated construction activities 

(a) Upon the Authority's written approval of the bid specifications for construction of the 
school facilities project, which shall be drafted for procurement as a single overall contract 
(not multi-prime) under paragraph 2 of N.J.S.A. 18A:18A-18(b) of the PSCL, and upon the 
Authority's approval of the CWE, the Authority shall give the school district written 
authorization to seek bid proposals for construction in accordance with the PSCL. The school 
district shall include in its bid documents the statement that its ability to enter into a contract 
shall be contingent upon the receipt of an executed grant agreement from the Authority, and a 
statement that an extension of the time period for consideration of bids under N.J.S.A. 
18A:18A-36 may be required, and shall include in construction contract all of the 
requirements of N.J.A.C. 19:34B-6.3, as indicated. Once the bid proposals for the 
construction contract are received, the school district shall, within two business days of the 
receipt of bids, forward the bid proposals to the Authority for review. 

(b) Upon the district's receipt of bids for the construction phase of the school facilities 
projects, and the subsequent forwarding of such bids to the Authority, the Authority shall use 
the bids received to formulate its recommendation of final eligible costs of the school 
facilities project, which recommendation shall be submitted to the Department for 
determination of final eligible costs, pursuant to N.J.A.C. 6A:26-3.5. 

(c) For school facilities projects without a local share, after the Authority receives a final 
project report evidencing final eligible costs, and following approval of the project charter by 
the Board of the Authority, the Authority shall execute the grant agreement and issue a 
written authorization to the district to proceed with the engagement of a contractor for the 
construction of the school facilities project, in accordance with N.J.A.C. 19:34B-6. 

(d) In the event that a school facilities project subject to delegation includes excess costs 
or other costs that must be borne by the district as a local share, the Authority shall not 
execute the grant agreement until the district provides the following evidence that the local 
share has been approved in accordance with the provisions for the approval of capital projects 
pursuant to N.J.S.A. 18A:22-1 et seq., 18A:24-1 et seq., and 18A:7A-46.1 et seq., as 
applicable to the district pursuant to N.J.S.A. 18A:7G-11 and N.J.A.C. 6A:26-3.7. 

1. If the local share is funded all or in part through the issuance of school bonds, a 
certified copy of the referendum that the school district submitted to the voters for 
approval of the local share evidencing proof of voter approval of the local share; or 

2. If the local share is funded through sources other than school bonds, such as the 
capital reserve account or lease purchase, the school district shall obtain approval of 
local share in accordance with N.J.A.C. 6A:26-3.7 and any statutory and regulatory 
authorities specifically governing that source of local share, such as N.J.S.A. 18A:20- 
4.2(f) and 18A:7G-31, and N.J.A.C. 6A:26-8.1 and 10. 



 
3. Upon receipt by the Authority of evidence of approval of the local share, the 

Authority shall execute the grant agreement and the Authority and the school district 
shall proceed in accordance with (c) above. 

4. If the school district fails to submit evidence that the local share has been approved, 
the Authority shall not issue an authorization-to-proceed with engagement of a 
contractor and the school district shall not proceed with the engagement of a 
contractor or the commencement of construction. The Authority's approval to 
delegate portions of the school facilities project shall be rescinded if a district fails to 
obtain approval of the local share while the winning construction bid upon which the 
final eligible costs are based is still valid. 

5. In the event a district fails to obtain approval of the local share and the Authority's 
approval is rescinded, and, further, in the event that the district fails to evidence 
diligent and good faith efforts to obtain the local share, the district shall be obligated 
to refund to the Authority any moneys disbursed to the district under the agreement. 

(e) The Authority shall endeavor to complete all reviews and approvals under this section, 
and to issue to the district an authorization to proceed, if approved, within 60 days of the 
district's receipt of bids. If the Authority determines that additional time is needed to secure 
the necessary reviews and approvals, the Authority shall notify the district before expiration 
of the 60-day period, so that the district may request that bidders agree to extend the time for 
consideration of bids for an additional period. 
 
19:34B-4.1 Conditions for assignment 
 

(a) Upon the offer of the grant agreement, the Authority shall take all necessary steps to 
assign the contracts or portions of contracts relating to those aspects of the school facilities 
project that the Authority has determined to delegate to the school district. In furtherance of 
such assignments, the Authority shall provide the school district with the following: 

1. An assignment and assumption agreement for the contracts or portions thereof 
pertaining to the delegated aspects of the school facilities project; 

2. A copy of all other contractual documents, between the Authority and the design 
consultant, construction contractor(s), the construction manager and any other 
contracted party; 

3. All design documents for the school facilities project; and 
4. Any other documentation determined by the Authority to be necessary for the 

assignment. 
(b) The school district shall execute the agreement(s) for assignment and assumption 

within such period of time and pursuant to such terms and conditions as the Authority may 
determine in its sole discretion, and return the agreement together with all applicable 
attachments to the Authority for execution by the Authority. Such terms and conditions shall 
include: 



 
1. Delivery by the district to the Authority of a certified copy of a resolution of the 

district board authorizing the execution and delivery of the agreement for assignment 
and assumption; and 

2. Delivery by the district to the Authority of a certificate executed by the school 
business administrator or other authorized officer as to the following: 

i. All adoptions and approvals required to be given by the district or by any 
other governmental entity with respect to the agreement for assignment and 
assumption have been obtained; 

ii. The district has full legal right, power and authority to enter into the 
agreement for assignment and assumption to consummate the transactions 
contemplated thereby; and 

iii. The agreement for assignment and assumption has been duly authorized, 
executed and delivered by the district, and constitutes a valid and binding 
agreement upon the district enforceable in accordance with its terms. 

 
 
19:34B-4.2 Assignment of specific contracts and Authority execution 
 

(a) Upon the offer of the grant agreement, the Authority shall take all necessary steps to 
assign the construction administration and project close out portion of the design consultant 
contract to the SDA school district, in accordance with the grant agreement and N.J.A.C. 
19:34B-4.1, upon the Authority's approval of the completed bid specifications. 

(b) If the Authority has engaged a construction manager for the project, the Authority 
shall, at the time of offer of the grant agreement, take all necessary steps to assign the 
construction manager contract to the SDA school district, in accordance with the grant 
agreement and N.J.A.C. 19:34B-4.1. 

(c) Upon receipt of the executed agreement(s) for assignment and assumption from the 
school district in accordance with N.J.A.C. 19:34B-4.1(b), the Authority shall execute the 
agreement for assignment and assumption, thereby granting and assigning to the school 
district all liabilities, duties and obligations of the Authority arising out of or relating to the 
assigned contract or portion thereof, from the date of the agreement for assignment and 
assumption forward. 
 
19:34B-5.1 Grant amount 
 

(a) At the time the grant agreement is offered to the school district and the Authority, the 
grant for the delegated portions of the school facilities project shall become effective and 
shall constitute an obligation of moneys in the amount and for the purposes set forth in the 
grant agreement. 



 
(b) At the time of execution of the grant agreement by the district, the grant amount shall 

equal the State share of the costs of the delegated portions of the school facilities project, as 
informed by the CWE calculated by the Authority. The grant amount shall thereafter be 
adjusted: 

1. In accordance with, and upon approval of the final eligible costs, if the grant 
agreement is for delegation of construction; or 

2. Upon the revision of the CWE in accordance with the award of a contract for 
demolition and/or construction management. 

(c) The grant may be further adjusted in accordance with N.J.A.C. 19:34B-5.2. 
(d) The grant shall be used only to pay for approved costs as specified in the grant 

agreement and this chapter 
 
19:34B-5.2 Adjustments to the grant 
 

(a) During the term of the grant agreement, the grant may be adjusted to reflect any 
changes in, or increased costs of, the school facilities project that have been approved by the 
Authority, and the final grant amount shall equal the grant amount determined in accordance 
with N.J.S.A. 19:34B-5.1(b), plus the costs of any additional amounts approved by the 
Authority pursuant to this section. 

(b) If, during demolition services or the construction of the school facilities project, a 
school district determines that a change in the work or an increase in costs is required, or 
additional services are required, the following shall apply: 

1. Any proposed or contemplated change in the work or increase in services, regardless 
of the cost, shall be submitted to the Authority for review and prior approval before 
commencement or execution of any work constituting a change in the work, or 
commencement of any additional services. 

2. Any proposed or contemplated change in the work, regardless of the cost, which 
affects the number, configuration, size, location or use of the educational spaces, or 
the square footage of the project, shall be submitted to the Department for approval in 
accordance with Department rules with simultaneous notification to the Authority. 

(c) Only upon receipt of a written authorization from the Authority to proceed with a 
change in the work or with additional services, may the school district authorize the 
contracted party to proceed with additional services pursuant to an amendment (if the 
contracted party is a consultant) or to proceed with a change order for a change in the work (if 
the contracted party is a contractor). Disbursement of grant funds for any additional services 
or change in the work performed by a consultant or contractor prior to Authority approval of 
such additional services or change in the work shall be at the risk of the district and the 
contracting party. 

(d) After receipt by the Authority of the final project report, and the calculation of final 
eligible costs, the school district shall be responsible for: 



 
1. The local share, if applicable; 

2. The costs associated with any changes to the scope of the school facilities project, 
unless the school district provides evidence satisfactory to the Authority that the 
scope change or the amendment and/or change in the work underlying such scope 
change was the result of factors that were beyond the control of the school district; 
and 

3. The costs associated with any unauthorized changes in the work, any unauthorized 
additional services, and any changes in the scope of the project that are not approved 
by both the Department and the Authority. 

 
 
19:34B-5.3 Disbursements 
 

(a) Disbursement of grant funds shall be made as set forth in (d) below. Total 
disbursements shall not exceed the grant amount. 

(b) Prior to the Authority's initial disbursement of grant funds, the school district shall 
establish an account with the State of New Jersey Cash Management Fund, created pursuant 
to N.J.S.A. 52:18A-90.4, for the deposit of grant disbursements made by the Authority 
pursuant to (d) below. The school district shall be prohibited from withdrawing, encumbering 
or otherwise spending the interest earnings on this account, and shall transmit all interest 
earned on the account to the Authority on an annual basis and upon final completion of the 
school facilities project. 

(c) No disbursement of grant funds shall be made until the Authority receives the 
following documentation in support of the disbursement request, which shall include: 

1. Invoices with a complete description of the costs incurred; 

2. Payment vouchers signed by an authorized officer of the district relating to payment 
of funds from the prior disbursement; 

3. Submission of acceptable documentation of required insurance coverages; and 
4. Completion to the satisfaction of the Authority of certifications or checklists as 

required by the grant agreement. 
(d) The following is the disbursement schedule as may be amended from time to time by 

the Authority: 

1. The first disbursement of the grant in the amount of 15 percent of the grant shall be 
made simultaneous with the execution of the grant agreement. 

2. Following the first disbursement, the Authority shall make disbursements to the 
school district on a monthly basis, upon submission to the satisfaction of the 
Authority of a request for disbursement, accompanied by documentation satisfactory 
to the Authority, as set forth in (c) above. 



 
(e) Upon final completion, the school district shall prepare and submit to the Authority, 

for review and approval, a request for disbursement together with the final completion 
checklist in the form attached to the grant agreement. Upon approval, the Authority shall 
disburse the balance of the funds due and owing under the grant agreement. 

(f) The Authority shall not be under any obligation to make disbursements of the grant 
unless: 

1. The grant agreement has been duly executed and delivered by the parties thereto; 

2. No event of default or noncompliance, nor any event which with the passage of time 
or service of notice would constitute an event of default or noncompliance, shall have 
occurred and shall be continuing at the time of the request for disbursement; and 

3. All of the conditions precedent to the request for disbursement, as required by the 
grant agreement, have been discharged completely and to the full satisfaction of the 
Authority. 

 
19:34B-5.4 Closeout procedures 
 

(a) Closeout shall occur when all applicable administrative actions and all required work 
have been completed by the school district. This process shall include the steps enumerated 
below: 

1. In the event there are grant proceeds which have not been expended on approved 
costs, such unexpended grant proceeds shall be released to the Authority and the 
amount of the grant shall be reduced by the amount of the unexpended proceeds. 

2. Any proceeds of school bonds issued by the district for the purposes of funding the 
local share of the school facilities project which remain unspent upon completion of 
the school facilities project shall be used by the district to reduce the outstanding 
principal amount of the school bonds either through redeeming bonds at the earliest 
call date or applying such proceeds to payment of principal as principal becomes due. 
In no event shall such proceeds be utilized to pay the interest expense on the school 
bonds issued for any school facilities project. 

3. The district shall refund to the Authority any grant funds spent on any costs which 
were disallowed by the Authority as not being approved costs. Such refund shall be 
made within 30 days of the request by the Authority. 

4. The district shall remit to the Authority any remaining interest earned pursuant to 
N.J.A.C. 19:34B-5.3(b) upon final completion of the school facilities project. 

5. If a final audit has not been performed on behalf of the district prior to closeout of the 
school facilities project, the Authority retains the right to recover any appropriate 
amount after full consideration of any recommendation on disallowed costs resulting 
from the final audit. 



 
6. The Authority may require additional information from the district or its consultants 

and contractors and/or retain any grant amount not disbursed until closeout is 
completed. 

 
19:34B-6.1 General requirements for district procurements 
 

(a) Upon the Authority's issuance to the school district of an authorization to proceed with 
the engagement of a contractor or consultant, the district shall proceed to engage the 
contractor or consultant to undertake work or services for the school facilities project. 
Payment by the district for any work or services performed by a contractor or consultant prior 
to the Authority's written approval for the engagement of the contractor or consultant shall be 
at the risk of the district and the contractor or consultant. 

(b) The district shall procure and award all contracts for the school facilities project in 
accordance with N.J.S.A. 52:15C-10 and the PSCL and the rules issued pursuant thereto. The 
district shall utilize the bid specifications prepared by the Authority in the procurement of 
contracts for the school facilities project, as well as any contract documents or contract 
provisions required by the Authority as indicated in these regulations or the grant agreement. 

(c) The district shall provide notices to the State Comptroller pursuant to the requirements 
of N.J.S.A. 52:15C-10 concerning the timing of the procurement process relative to the award 
of contracts. 

(d) When procuring contracts pursuant to a delegable portion of a school facilities project, 
the district shall designate a portion of the contract amount to be set aside for award to 
subcontractors who qualify as small business enterprises, in accordance with the PSCL, 
N.J.S.A. 18A:18-52(c) and 18A:18-53, and the Set Aside Act, N.J.S.A. 52:32-17 et seq. This 
set-aside goal shall be attained by including language in the contract requiring the contracted 
party to award a 25 percent portion of the contract amount to subcontractors or subconsultants 
constituting "small businesses" or "small business enterprises" as defined by N.J.S.A. 
18A:18-51(d), N.J.S.A. 52:32-19 and N.J.A.C. 17:14-1.2. The 25 percent portion of the 
contract shall be allocated among several subcontractors of various levels in accordance with 
the requirements of N.J.A.C. 17:14-4.1(a). The district shall require the contracted party to 
make a good faith effort to comply with the set-aside requirement, and the contracted party's 
compliance with this set-aside requirement shall be monitored by the Authority for good faith 
compliance. 
 
19:34B-6.2 Prohibition of award to debarred or suspended contractors and consultants 
 

(a) The district and its consultants or contractors shall not enter into a contract for work 
with any person or firm that has been debarred, suspended or disqualified from State, 
Authority or Federal government contracting. 

(b) The district shall insert in all contracts with all contracted parties, and all contractors 
and consultants shall insert into all of their contracts with all subcontractors and 



 
subconsultants, a clause stating that the contracted party, its subcontractors or subconsultants 
may be debarred, suspended or disqualified from contracting and/or working on the approved 
school facilities project if the contracted party commits any of the acts listed in N.J.A.C. 
17:19-3 or any applicable regulation issued by the Authority. 

(c) The district's bid specification for any work or services on an approved school 
facilities project shall require all bidders to submit a sworn statement by the bidder, or an 
officer or partner of the bidder, indicating whether or not the bidder is, at the time of the bid, 
included on the State Treasurer's, the Authority's or the Federal government's list of debarred, 
suspended or disqualified bidders as a result of action taken by any State or Federal agency, 
as the case may be. Bid specifications for the approved school facilities project shall state that 
the district shall immediately notify the Authority in writing whenever it appears that a bidder 
is on the Treasurer's, the Authority's or the Federal government's list. The Authority reserves 
the right in such circumstances to immediately suspend such bidder from contracting and/or 
engaging in work or services on the approved school facilities project and to take such other 
action as it deems appropriate pursuant to N.J.A.C. 17:19-3 or any applicable regulation 
issued by the Authority. 

 

19:34B-6.3 General requirements for district contracts 
 

(a) All contractors and consultants with whom the district contracts, and their 
subcontractors and subconsultants, must be prequalified by the Authority if such 
prequalification would be required for the performance of similar work on an Authority-
managed school facilities project. 

(b) The district shall submit proof to the Authority that it and any contracted party shall 
comply with all insurance requirements of the grant agreement and, when appropriate, shall 
certify that the insurance is in full force and effect and that the premiums have been paid. 

(c) The district shall require the provision of performance bonds or other security 
pursuant to N.J.S.A. 18A:18A-25. 

(d) The district shall not take any action or omit to take any action that would result in the 
loss of the exclusion of the interest on any NJEDA bonds from Federal gross income for 
Federal income tax purposes under Section 103 of the Internal Revenue Code of 1986, as 
amended. 

(e) The following requirements shall apply to contracts awarded by the district in 
connection with the school facilities project: 

1. The district shall include the following statements in each contract awarded by the 
district in connection with the school facilities project: "This contract or subcontract 
is or may be funded in part with funds from the New Jersey Schools Development 
Authority. Neither the State, the New Jersey Schools Development Authority, the 
New Jersey Economic Development Authority, nor any of their departments, 
agencies, board members or employees is or will be a party to this contract or 
subcontract or any lower tier contract or subcontract, with the exception of the New 



 
Jersey Schools Development Authority, which shall only become a party to this 
contract upon a legally executed assignment of the contract to the SDA. This contract 
or subcontract is subject to the requirements contained in N.J.A.C. 19:34B and the 
contractor (subcontractor) (consultant) (subconsultant) agrees to comply with those 
requirements." 

2. The district shall include a provision in each contract awarded by the district in 
connection with the school facilities project which states that the contract is 
assignable by the district to the Authority. 

3. The district shall include a provision in each contract awarded by the district in 
connection with the school facilities project which states that the contract is 
terminable for convenience as well as for cause. 

4. The district shall include a provision in each contract awarded by the district in 
connection with the school facilities project which requires the contracted party to 
comply with the anti-discrimination provisions of N.J.S.A. 10:2-1 et seq., the New 
Jersey Law Against Discrimination, N.J.S.A. 10:5-1 et seq., N.J.A.C. 17:27 and 
N.J.A.C. 6:4-1.6. The district and its contracted parties shall in addition agree by 
contract and guarantee to afford equal opportunity in the performance of the contracts 
in accordance with an affirmative action program approved by the State Treasurer. 
The district shall require its contracted parties to submit affirmative action workforce 
documentation to the Authority, in the form and manner specified by the grant 
agreement, for monitoring of the contracted party's compliance with state affirmative 
action workforce compliance goals under N.J.A.C. 17:27-7.3. The district shall 
further permit, and require its contracted parties to permit, the Authority's 
representatives to have access to the project site in order to allow Authority to inspect 
and monitor the contracted party's compliance with the affirmative action workforce 
compliance goals. The NJSDA's authority to monitor workforce compliance is in 
accordance with the NJSDA's independent monitoring and enforcement authority for 
school facility projects in SDA Districts under N.J.S.A. 52:18A-240 and the Act, as 
recognized by the Division of Contract Compliance and Equal Employment 
Opportunity in the Department of Treasury. 

5. The district shall include a provision in each contract awarded by the district in 
connection with the school facilities project which requires the contracted party to 
enter into certifications at the times and in the manner specified by the Authority in 
the grant agreement. Such certifications may include a certification by a consultant or 
a contractor upon award of contract, or certifications upon substantial or final 
completion of the work or services under a given contract. 

6. The district shall include in all contracts for construction or demolition services 
provisions requiring that the contractor and its subcontractors, as applicable, shall 
comply with the New Jersey Prevailing Wage Act, N.J.S.A. 34:11-56.25 et seq. The 
district shall not hire any contractor, and shall not permit a contractor to hire a 
subcontractor, to perform any construction work or demolition services if such 
contractor or subcontractor is listed or is on record in the Office of the Commissioner, 
Department of Labor and Workforce Development, as having failed to pay prevailing 
wages in accordance with the provisions of the New Jersey Prevailing Wage Act. 



 
7. Any construction contract or demolition services contract funded in whole or in part 

by a Federal grant or appropriation requiring compliance with the Davis-Bacon Act, 
40 U.S.C. §§ 3141 through 3148, and the regulations promulgated thereunder (the 
"Davis-Bacon Act"), including construction or demolition contracts funded through 
the issuance of Qualified School Construction Bonds under the American Recovery 
and Reinvestment Act of 2009 (see 26 U.S.C. § 54F), shall require compliance with 
and shall include provisions as required by the Davis-Bacon Act. The district shall be 
responsible to monitor and assure compliance with applicable Davis-Bacon Act 
requirements. 

(f) The Authority may impose such other conditions as may be necessary and appropriate 
to implement the laws of the State and effectuate the purpose and intent of the Act 
 
19:34B-6.4 District procurement of construction manager 
 

(a) In the event that the Authority has not engaged a construction manager for the project 
prior to the execution of the grant agreement, and upon the Authority's issuance to the school 
district of an authorization to proceed with the procurement of a construction manager, the 
district shall seek to procure a construction manager pursuant to the terms of the PSCL. 

(b) The construction manager with whom the district contracts, and its subconsultants, 
must be prequalified by the Authority if such prequalification would be required for the 
performance of similar services on an Authority-managed school facilities project. 

(c) The school district shall include in its bid documents the statement that its ability to 
enter into a contract shall be contingent upon the receipt of an executed grant agreement from 
the Authority. 

(d) The district shall procure and engage the construction manager utilizing the form of 
construction manager agreement prepared by the Authority. The district shall forward to the 
Authority all proposals received from prospective construction manager firms for review and 
approval. Upon approval by the Authority of the district's selection of a construction manager, 
and upon the Authority's approval of the proposed fee for the construction manager as an 
approved cost, the grant shall be adjusted to include the amount of the construction manager's 
fee. 
 
19:34B-6.5 Remediation services as part of construction contract 
 

(a) The Authority shall perform any necessary remediation to prepare a site for 
construction. The Authority may also delegate to the district, in accordance with N.J.A.C. 
19:34B-2.3, certain remediation services or activities that are necessary to be undertaken 
during the construction of the school facilities project. All such remediation services or 
activities delegated to the district and occurring during the construction of the school facilities 
project shall be performed under the supervision of a Licensed Site Remediation Professional 
retained by the Authority, and shall be consistent with the Remedial Action Work Plan for the 



 
property. Remediation activities that are necessary as part of long-term stewardship 
obligations of the district as owner of the project site, and which occur after the completion of 
construction and either the Authority's transfer of occupancy to the district or after the transfer 
of the project site property to the district, shall be performed under the supervision of a 
Licensed Site Remediation Professional retained by the district. 

(b) If the Authority determines to delegate remediation services to the district as part of 
the construction contract, the district shall comply with any and all local, State, and Federal 
standards or requirements for the performance of such activities, and shall be responsible for 
obtaining all reports and any required governmental approvals and/or permits. 

(c) The district shall be responsible for, and shall require its contractors to be responsible 
for, documenting and tracking the nature and costs of any remediation services performed by 
contractors or consultants engaged or managed by the district. Such remediation services shall 
be documented and tracked separately from other construction activities and costs, and shall 
be tracked with reference to the lot and block designation of the parcels on which such 
remediation activities occur. Where remediation activities extend beyond the boundaries of a 
single tax lot, the costs of such activities shall be apportioned between the affected tax lots, 
and documented and tracked accordingly. 
 
19:34B-6.6 Remediation services as part of demolition services contract 
 

(a) Upon the Authority's determination, in accordance with N.J.A.C. 19:34B-2.3, to 
delegate demolition services, if the services delegated include the removal of an underground 
storage tank, the Authority may either undertake or delegate to the district the associated 
remediation of soil impacted by a discharge from the tank. All such remediation services or 
activities delegated to the district and occurring during demolition activities in advance of 
construction of the school facilities project shall be performed under the supervision of a 
Licensed Site Remediation Professional retained by the Authority, and shall be consistent 
with the Remedial Action Work Plan for the property. Remediation activities that are 
necessary as part of long-term stewardship obligations of the district as owner of the project 
site, and which occur after the completion of construction and either the Authority's transfer 
of occupancy to the district or after the transfer of the project site property to the district, shall 
be performed under the supervision of a Licensed Site Remediation Professional retained by 
the district. 

(b) If the Authority determines to delegate remediation services to the district as part of 
the demolition services contract, the district shall comply with any and all local, State, and 
Federal standards or requirements for the performance of such activities, and shall be 
responsible for obtaining all reports and any required governmental approvals and/or permits. 

(c) The district shall be responsible for, and shall require its contractors to be responsible 
for, documenting and tracking the nature and costs of any remediation services performed by 
contractors or consultants engaged or managed by the district. Such remediation services shall 
be documented and tracked separately from other construction activities and costs, and shall 
be tracked with reference to the lot and block designation of the parcels on which such 



 
remediation activities occur. Where remediation activities extend beyond the boundaries of a 
single tax lot, the costs of such activities shall be apportioned between the affected tax lots 
and documented and tracked accordingly. 
 
19:34B-7.1 General requirements 
 

(a) The district shall, with all due diligence, proceed to manage the delegated portion of 
the school facilities project in accordance with the plans and specifications, as applicable. The 
school facilities project shall be constructed in conformity with the New Jersey Uniform 
Construction Code, N.J.A.C. 5:23, and the Department's rules governing educational facility 
planning standards at N.J.A.C. 6A:26-6.2. 

(b) The district shall continually monitor the performance of the delegated portion of the 
school facilities project to ensure that time schedules and the grant budget are being met and 
that the completion of the delegated portion of the school facilities project will occur in a 
timely, efficient and cost-effective manner. 

(c) The district shall supply to the Authority certain certifications in the form and at the 
times specified in and required by the grant agreement. Such certifications may include, 
without limitation: certifications by the school business administrator upon either award of a 
contract or substantial or final completion of the construction contract or both; tax 
certifications by the district as may be required by the Authority or the NJEDA to ensure the 
tax-exempt status of NJEDA bonds; and such other certifications as may be specified in the 
grant agreement. 

(d) In the event that a contracted party defaults under any contract, or in the event of a 
breach of warranty with respect to any contract, the district shall reasonably exhaust the 
remedies against the defaulted contracted party and against each such surety for the 
performance of such contracts. 
 
 
19:34B-7.2 Avoidance and redress of fraud and other unlawful or corrupt practices 
 

(a) The district shall administer monies pursuant to this chapter, the grant agreement and 
any contracts entered into in connection with a school facilities project free from bribery, 
graft and corrupt practices. The district has the primary responsibility for the prevention, 
detection and cooperation in the prosecution of any such conduct. The Authority shall have 
the right to pursue administrative or other legally available remedies in the event it suspects 
the occurrence of such conduct. 

(b) The district shall diligently pursue judicial and administrative remedies and take any 
other appropriate remedial action with respect to any allegations or evidence of such illegality 
or corrupt practices. The district shall immediately notify the Authority and the State 
Comptroller in writing when any such allegation or evidence comes to its attention and shall 



 
periodically advise the Authority and the State Comptroller in writing of the status and 
ultimate disposition of any related matter 
 
19:34B-7.3 Performance evaluation policy and procedure 
 
The Authority may establish and maintain a consultant and contractor performance evaluation 
policy and procedure. The performance of any consultants and contractors engaged by the 
school district for the delegated portion of the school facilities project shall be evaluated by 
the district at the times and in the form and manner specified by the Authority. This 
evaluation shall consider, among other things, the consultant's and contractor's ability to 
deliver and complete the school facilities project within the specified time frame established 
by the construction contract, within the final eligible costs and local share, if any, as 
determined by the Department, and consistent with the requirements of the contracts. 
 
19:34B-7.4 Disclosure and publicity 
 

(a) Submissions received by the Authority under this chapter which are government 
records as defined in the Open Public Records Act, P.L. 2001, c. 404, shall be made available 
to persons who request their release as provided by State law. 

(b) Press releases and other public dissemination of information by the school district 
concerning the school facilities project shall acknowledge Department approval and Authority 
financial assistance when such assistance is provided. 

 
19:34B-7.5 Access and record retention 
 

(a) The Authority and the district shall make available records and accounts pertaining to 
school facilities projects undertaken by the school district to the State Comptroller and the 
State Auditor in their investigations, examinations and inspections of the activities related to 
the financing and undertaking of school facilities projects. The Authority shall also cooperate, 
upon request, in sharing information with other entities. 

(c) The Authority shall keep those records and accounts and shall require all contracted 
parties to keep those records and accounts for the school facilities project as necessary in 
order to evidence compliance with the Act and all applicable regulations and requirements. 
Such records shall be retained for 10 years following completion of the school facilities 
project and any additional period required for the resolution of litigation, claims or audit 
findings. 
 

 
 



 
 


